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The Hilltop Case:
A fair housing lesson for this nation's
real estate companies
by Steven Mills

CLEVELAND (November 30, 1983):
A city and a community fair housing organization won, for the first time, more
than a procedural victory against a real
estate company charged with violating the
Federal Fair Housing Act.
In a 207 page opinion, t he first decision
of its kind in the country, U.S. District
Court Judge William K. Thomas found
Hilltop Realty, Inc. (now HGM/Hilltop)
and it s agents in violation of the Federal
Fair Housing Act 1 on ten counts. The
Heights Community Congress and the
City of Cleveland Heights, plaintiffs in the
case, filed their action against Hilltop
Realty in 1979.
Two causes of action were litigated at
the trial. In the first cause of action, the
plaintiffs alleged that the defendants had
practiced racially discriminatory housing
practices, "including locational steering by
race, racial remarks, racial disparity in
financing, racial differentiation in treatment and racially inconsistent advertising." 2 In the second cause, the plaintiffs
asserted that two of Hilltop's agents had
violated 42 U.S.C. section 3604(e) of the
Fair Housing Act, as each agent was convicted of violating the Cleveland Heights
anti-solicitation ordinance.
The defendants generally denied all of
the plaintiffs' allegations, and asserted
that the Heights Community Congress
and the City of Cleveland Heights did not
meet the necessary elements of standing
in order to assert their claims against the
defendants. A 1982 decision of the Supreme Court held that community groups
have the right to protect the integrated
character of their neighborhood by bringing suit against an alleged wrongdoer.
Havens Realty Corp. v. Coleman, 455 U.S.
363, 379 (1982). The Heights Community

Congress is a not-for-profit Ohio corporation that has as its objective to promote
and maintain an open and integrated community. g Judge Thomas ruled on December 31, 1980, that the Heights Community
Congress did have standing and would not
be dismissed from the suit; therefore, his
earlier ruling was consistent with that of
Haven. Most of the plaintiffs' evidence
was based upon housing audits conducted
between 1976 and 1978. (See "FROM THE
RECORD" for an example of an audit. )
The audits were conducted by the Heights
Community Congress under a contract
with the City of Cleveland Heights. The
court described a housing audit as follows:
Two individuals of the same sex are
matched as closely as possible in terms
of age, general appearance, income and
family size; that is, in every relative
way except skin color. The two individuals request identical housing and carefully record their respective experiences
on standardized reporting forms. The
quantity and quality of information and
service provided to each are then compared and systematic difference in tratment accorded black auditors and white
auditors is presumed to be because of
race. 4
From the housing audits, the plaintiffs
claimed that Hilltop and its agents had
violated 42 U.S.C. section 3604(a), which
makes it unlawful to deny a dwelling to a
person on account of his or her race. According to a 1975 case, unlawful racial
steerir.g was defined as "the use of any
word or phrase or action by a real estate
broker or salesperson which is intended to
influence the choice of a prospective property buyer on a racial basis." Zuch v.
Hussey, 394 F. Supp. 1028, 1047(E.D.
Mich. 1975), aff'd and remanded, 547 F . 2d
1168 (6th Cir. 1977).
As to Hilltop's liability for the racial
steering of its agents, two cases, one from
the Sixth Circuit and one from the Fifth,
imputed the acts or statements of a sales

agent, in the course or scope of employment, to the agent's employer. Marr v.
Rife, 503 F.2d 735, 740-42 (6th Cir. 1974);
Northside Realty Assoc., Inc. v. United
States, 605F.2d1348, 1354 (5th Cir. 1979).
The plaintiffs claimed that Hilltop and
its agents had violated section 3604(a) on
25 separate occasions. Judge Thomas determined that five agents of Hilltop engaged in eight violations of section 3604(a)
that involved Cleveland Heights, and each
agent was in the course and scope of his or
her employment at the time. He also ruled
that Hilltop Realty had made dwellings
unavailable because of race. The decision
stated that there was corporate intent to
continue to violate section 3604(a) of t he
Fair Housing Act, and this constituted
"prima facie evidence of Hilltop Realty's
continuing practice of making a dwelling
unavailable because of race."5
It was also alleged by the plaintiffs that
the defendants violated section 3604(c) on
16 occassions as a result of racially discriminatory comments by Hilltop agents.
Section 3604(c) of the Fair Housing Act
states that it is unlawful "to make, print,
publish, or cause to be made, printed or
published, any notice, statement or advertisement with respect to the sale or rental
of a dwelling that indicates any preference,
limitation, or discrimination based on
race, color, religion, sex or national origin,
or an intention to make such preference,
limitation or discrimination." Judge
Thomas ruled that only one of the 16 comments, claimed by the plaintiffs to violate
section 3604(c), did, in fact, violate the
section. The violation occurred on August
25, 1976, when one of Hilltop's agents
made several comments to two white
Heights Community Congress housing
auditors. The agent stated that real estate
agents showed whites the Englewood area
first due to the high demand for white
home buyers. The court stated:
Since the statement about the Englewood neighborhood was made while
continued on page 4
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The Hilltop Case
continued from page 3
leaving a particular house just shown in
the Englewood neighborhood, it was
'with respect to the sale ... of a dwelling' and implies that the owner preferred to sell that house to whites. Whether
he repeated the preference of the owner
to sell to whites or he adopted the preference, the statement is found to violate
selection 3604(c). 6
An example of the type of statement
that did not constitute a violation of section 3604(c) was when a white auditor and
her husband considered a home on Scottsdale and the agent said, "That end of
Scottsdale is over-integrated. I know you
folks don't mind living in , an integrated
section but that end is over integrated." 7
Judge Thomas decided that this statement
did not violate section 3604(c), because it
did not indicate a preference "with respect
to the sale of a dwelling."
The plaintiffs also contended that
Hilltop and one of its agents had violated
42 U.S.C. section 3604(e), which makes it
unlawful
for profit to induce or attempt to induce
any person to sell ... any dwelling by
representations regarding the entry or
prospective entry into the neighborhood
of a person or persons of a particular
race ...
Hilltop and its agent sent out solicitation cards asking residents of a particular
section of Cleveland Heights to sell their
homes. The agent, after being notified
that solicitation cards should not be sent
to residents who had signed anti-solicitation notices, continued to send out the
cards to those who had signed the notices.
The court held that "there was both actual
and threatened injury to the City that
flowed from the mailing of the solicitation
cards." 8
The plaintiffs also contended, in a posttrial brief, that Vincent T. Aveni, coowner, president and chief operating officer of Hilltop, should be held vicariously
liable for the acts of his agents. According
to Marr v. Rife, 503 F.2d at 741, a broker
has a nondelegable duty to observe the
Fair Housing Act when under a contract
with its agents. The defendant agents had
a contract with Hilltop Realty and not
Aveni; therefore, their acts or statements
could not be imputed to him personally.
Also, the court did not permit a "piercing
of the corporate veil" since Mr. Aveni was
not the sole owner of the corporation.
The City of Cleveland Heights did not
ask for any monetary damages; however,
the Heights Community Congress did
request monetary damages to compensate
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for funds expended as a result of having to
monitor the defendants' actions. The court
concluded that the Heights Community
Congress had failed to prove that its
expenditures in maintaining an open and
integrated community were directly
caused by the defendants' violations of the
Fair Housing Act. No monetary damages
were awarded.
The City and the Heights Community
Congress requested the court grant injunctive relief by requiring Hilltop to
establish a record keeping system to
document showings on the basis of race.
Judge Thomas did not grant injunctive
relief because: 1) Hilltop closed its Cleveland Heights office in 1980 and its market
share in Cleveland Heights dropped from
12 percent in 1978-79 to 3 1/z percent in
1982; 9 2) many of the agents are no
longer with Hilltop, and the court believed
that those still with Hilltop would no
longer engage in acts of racial steering; 3)
no evidence was introduced concerning
Hilltop's activity after the filing of the suit
in 1979; and 4) some alleged discriminatory incidents were found to be non-discriminatory. Therefore, Judge Thomas
granted declaratory relief.
Currently, the City of Cleveland Heights
and the Heights Community Congress
have filed an objection to the relief
granted. They believe that there is a basis
in precedent to grant injunctive relief.

From the
Record

The U.S. Department of Justice has filed
an amicus curiae brief in support of the
motion for reconsideration.
Heights Community Congress v. Hilltop
Realty, Inc. No. C79-422 (N.D. Ohio Nov.
30, 1983).

NOTES
1. Title VIII of the Civil Rights Act of 1968,
section 80 I.
2. Heights Community Congress v. Hilltop
Realty, Inc., No. C79-422, slip op. at 2 (N.D.
Ohio Nov. 30, 1983).
3. The Heights Community Congress' code of
regulation states: The Heights Community Congress is a non-partisan coalition of religious, civic,
educational, neighborhood and community organizations in the Cleveland Heights, University
Heights area and representatives of city government, with a common objective of promoting and
maintaining an open and integrated community
of the highest quality.
4. Heights Community Congress, No. C79-422,
slip op. at 21.
5. Id. at 159.
6. Id at 166.
7. Id. at 167.
8. Id. at 187.
9. Hilltop did the second largest volume of
business in Cleveland Heights in 1982 (9-11 percent). The 3 1/ 2 percent figure is for Hilltop' s
entire volume of sales. •

The following material is taken directly
from Judge Thomas' opinion in the Hilltop
case. (Pages 33-39 of the opinion.) It is an
example of the plaintiffs' housing survey
audits; these audits were the primary
source of evidence introduced at trial by
the plaintiffs.

B.(2) Tufts - Pap
Black checker Sheryl Porter Tufts and
white checker Patricia Pap audited Hilltop
sales agent John Mayfield. The audit
began on August 22, 1976 when each
checker visited an open house at 1688
Maple Road, Cleveland Heights.
The two checkers gave Mr. Mayfield
substantially the same specifications. Mrs.
Tufts said she was looking for a home in
Cleveland Heights or South Euclid while
Ms. Pap and Ken Kowaleski reguested the
eastern suburbs. At the end of her inspection of the home on Maple Road, Mr.
Mayfield gave Ms. Tufts his card and
mentioned that "we would be getting back
together." When Mr. Mayfield did not call
Ms. Tufts by August 31, 1976, nine days
later, she called him. He told her that he
was going on a Labor Day vacation and
would get back to her after that. On September 9, Mr. Mayfield called Ms. Tufts.
He told her that "he had a house that he

would like to show (her) that was on 175th
and South Miles." She told him "(she)
wouldn't be able to see that one." Asked
about the racial composition of that area,
she answered, "I believe it was predominantly black in that area."
Mr. Mayfield then invited her to an
open house at 2159 Taylor Road attended
to by him. When she arrived at the open
house, he let her wander around on her
own. She testified that Mr. Mayfield
stated "he did want to get together with
my husband and myself." Ms. Tufts admitted that on at least two occasions Mr.
Mayfield asked her to come to the office so
he could "run (information on her housing
requirements) through the computer, and
(she) did not do that." Asked why not, she
stated: "Well, I didn't have - he wanted
to meet my husband, and I didn't have a
husband to take with me."
continued on page 5
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From the Record

continued from page 4

DEFENDANTS ARGUE:

There is simply no viable claim of lack of
service to Tufts. Mayfield tried to service
her, but she simply was not willing to
meet with him.
The evidence bears out this contention.
But this argument does not meet plaintiffs'
claim of racial steering with reference to
Ms. Tufts. Mr. Mayfield on September 9
suggested a home to Ms. Tufts at 175th
and Miles, "predominantly black in that
area" and also an area in which she had
expressed no interest to Mr. Mayfield.
The other home he suggested was the
home at 2159 Taylor Road, which she
stated in her checker's report was "on the
edge of Cleveland Heights." The court
judicially notes that 2159 Taylor Road
(North Taylor Road) is adjacent to East
Cleveland, whose population in 1977 was
77 percent black. It is inferred that the
home at 2159 Taylor Road was in a neighborhood more integrated than the Cleveland Heights city-wide average level of integration. 22
In conjunction with Mr. Mayfield's sug·
gestion of the South Miles Road house and
the Taylor Road house to Ms. Tufts,
statements made by Mr. Mayfield to Ms.
Tufts at the Maple Road open house bear
on his intent and frame of mind. Ms. Tufts
testified that in her discussion with
Mayfield,
he started telling (her) that there had
been a white lady that had looked at the
house, and she decided not to take the
house because there were to many black
people in the area.
She also stated that he "started
pointing out some of the houses where
the white people lived and where black
people lived." During defendants' examination of Mr. Mayfield, he denied discussing the "racial make up of (the) neighborhood around (the) Maple Road home" with
any prospect at anyone of his open houses.
This broad denial of the specific quotation
attributed to him by Ms. Tufts is not
credited. Ms. Tufts' report of Mr. Mayfield's statements at the open house is
credited.
These statements of Mr. Mayfield, considered together with the showings, are
deemed to have been made by Mr.
Mayfield to influence the housing choices
of Ms. Tufts. Therefore, it is concluded
that in violation of section 3604(a), Mr.
Mayfield racially steered Ms. Tufts toward
both a predominantly black area outside
of Cleveland Heights and to a more
integrated area within Cleveland Heights.
Mr. Mayfield also made racial statements
to Ms. Tufts' white counterparts, Patricia

Pap and Ken Kowaleski, on August 22,
1976 at the Maple Road open house and
later at his office. At the open house he
told a story about his brother-in-law
buying from a black family a house which
he needed to fumigate before moving into
it. At the office, while going over house
listings, Mr. Mayfield said that they were
lucky to be white because they could get a
better deal. When asked why, "he said it
was just human nature, that owners
prefer selling to whites." He added that
"they sold to whites 80 percent of the time
and that was the way it should be."
On August 25, 1976, Mr. Mayfield
showed homes to Ms. Pap and Mr.
Kowalski on 3730 Monticello Boulevard,
1005 Englewood Road, and 2054 Revere
Road in Cleveland Heights. As Mr. Mayfield stated to Ms. Pap after they left the
house on Englewood, "The neighborhood
wasn't very integrated." Ms. Pap testified
that Mr. Mayfield noted:
There was a high demand for white buyers and that all of the agents knew this
and showed them the neighborhood
first.
Further, on leaving the Revere Road
property, Mr. Mayfield stated that:
(H)e preferred the Englewood area. He
said that it wasn't as integrated as the
area around Revere and never would
be. 23
Mr. Mayfield's comments to Ms. Pap
and Mr. Kowaleski relating to Revere and
Englewood are weighed in connection
with their request to see properties in he
eastern suburbs. In other words, they did
not specifically ask to see properties in
Cleveland Heights, although they did fix a
price range of $25,000 - $30,000. Ms.
Pap's testimony further shows that Mr.
Mayfield passed over three homes in their
stated price range: 18005 Chagrin Boulevard in the Lomond school district and
3733 Menlo Road in the Moreland school
district in Shaker Heights; and 927 Caledonia, Cleveland Heights, in the Caledonia school district. These properties
were listed on the computer print-outs
obtained by Mr. Mayfield for Ms. Pap and
Mr. Kowaleski at his office Sunday afternoon, August 22, 1976. With reference to
these three properties, Mr. Mayfield
stated that "(you) wouldn't be interested
in them." Asked why, Ms. Pap said he
answered, "Those neighborhoods weren't
integrated anymore, that they were black,
and that even blacks were reluctant to
buy in the neighborhood."2 4
Mr. Mayfield's statements, which diverted Ms. Pap and Mr. Kowaleski from

consideration of those three properties
located inside and outside of Cleveland
Rights in "neighborhoods (that)weren't
integrated anymore" and his comments
relating to Revere and Englewood together
constitute actions on his part which
"ma(d)e unavailable or den(ied) a dwelling
to (a) person because of race" in violation
of section 3604(a). It is so concluded. The
statements of Mr. Mayfield, made on
August 22, 1976 to Ms. Pap at the Maple
Road open house and to her and Mr. Kowaleski in his office, corroborate Mr.
Mayfield's locational steering with reference to checkers Pap and Kowaleski.

NOTES
21. Ms. Tufts informed Mr. Mayfield at the
open house that she was married and that she was
looking for a house in the $20,000-$30,000 price
range. Ms. Pap, accompanied by Ken Kowaleski
who posed as her husband, told Mr. Mayfield
that they were looking for a home in the eastern
suburbs in the price range of $25,000-$30,000.
22. " More integrated" is used to mean a percentage of blacks higher than the City' s 1980
census black population of 24.9 percent. The
census tract map shows that North Taylor Road is
on the border between census tracts 1402 and
1403, which had black populations of 34.8 per·
cent and 53. 7 percent, respectively.
23 . When asked if he ever told " a white pros·
pect that the Englewood area was not as
integrated as the Revere area and never would
be," Mr. Mayfield answered (on direct examination) , " No. I wouldn't make that type of comment." On cross-examination he modified his po·
sition . When asked, " and you didn't say anything
to her about Englewood not being as integrated as
Revere; is that correct?", he answered, "I don't
even remember talking to the person." He was
further asked , " You don't remember talking to a
young, attractive white female at this open house
on Maple?" He answered, " No." Ms. Pap re·
corded her conversation with Mayfield on the
same day on which he showed her and Kowaleski
the homes on Monticello Boulevard, Englewood
Road , and Revere Road . Her testimony is
credited. Mr. Mayfield's denial is not credited.
24. With reference to these three homes, Mr.
Mayfield was asked if he remembered saying to
" Mrs. Pap and the gentleman she was with that
all three of these homes were in areas that were integrated and that she wouldn't want to buy
there." He answered, " No, because I wouldn't
make that kind of comments about any areas."
Ms. Pap refreshed her memory directly from her
auditor' s report made contemporaneously with
the audit. Once again her testimony on this matter is credited and Mayfield' s testimony is dis·
credited . •
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level. ''There are two levels of test-taking:
(1) detail and (2) analysis . . . The law
student must have detail as a minimum,
but must also have the analytical, problem-solving skills to apply details to the
facts presented in the exam."
"The development of the necessary testtaking skills requires a commitment to
high intensity studies. The students must
be self-starters, working to develop and
refine their thinking skills both in class
continued on page 7

WHO PASSES THE BAR?
by Laura M. Fallon
We have all known it was coming since
our orientation program, before classes
even started. As each quarter/ semester
ticks off, the delight of completing another
grueling set of exams, and passing, has
been tinged by a darkening feeling of
gloom - the bar was getting closer!
We have all watched friends and family
prepare for the state bar exam. We have
also shared in their agony and ecstasy as
the news of the bar results spreads
through the school and the newspaper, in
stark black and white print, revealed the
fate of the students who sat for the bar
three anxious months ago.
The three or more years of hard work
and sacrifice is put to a final test in
Columbus. Those who pass this initiation
rite have earned their place in the legal
profession and are deemed fit by the State
to begin their career as an attorney. For
those unfortunate candidates who were
unable to pass this time, it is back to the
books to prepare for another battle with
the bar exam in a few months.
The frightening reality for repeat bar
candidates is that there is a drop in the
pass rate between first-timers and repeaters. (See graph.)
Why is this so? No one can give a simple
answer to rectify the tragic fact that a few
law school graduates will never be able to
practice law.
The faculty and staff, as well as the
student body of C-M, are concerned about
the pass/fail rate of C-M graduates. Professor David Barnhizer has been analyzing
the results of the bar exam and has
developed a number of theories.
Professor Barnhizer's primary emphasis in on test-taking skills. He explains
that the ability to successfully take a law
exam is a skill that must be learned and a
discipline that must be rigidly adhered to.
The skill is two-fold. First, the student
must be "able to analyze efficiently, in
detail and depth, using legal principles
and applying them to complicated factual
situations." Legal analysis is a critical
"lawyering skill."
Second, the student must be able to
"convert the mental process of legal analysis to paper." The student must be able
to clearly, efficiently and precisely convey
his/her analysis to the reader.
Like any other skill, the ability to take a
law exam requires practice and discipline.
Barhnizer explains that the student must
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first master the structure and detail of t he
particular area of the law; this is the raw
material for the analytical process. He
cautions students not to focus exclusively
on detail and rote memorization, which
was often rewarded on the undergraduate
JULY 1982

First-timers
(1 98 students )

Repeaters
(64 students )

Tota l
(262 students )

*

*

*

152 passed
(76. 7%)

*
FEBRUARY 1983

JULY 1983

46 failed

15 passed
(23 . 4%)

167 passed
(6 3. 7% )

*49failed

•

Repeaters
(82 students)

Total
( 139 students)

Fl rst-timers
(57 students)

95failed

*

49 passed
(85 . 9%)

*

53 passed
(64 . 6%)

*

102 passed
(73.4%)

*

8 failed

*

29 failed

*

37 fa i led

First-timers
( 182 students )

Repeaters
(36 s t udents )

*

*

6 passed
(16 . 6%)

*

30 failed

•

134 passed
(73 . 6%)
48 fa i led

Total
( 2 18 students )

*

140 passed
(64 .2 %)
* 78 failed

An Open Letter to the Dean
(The following is a letter addressed to
Dean Bogomolny from Black American
Law Students Association, Inc. (BALSA)
dated November 25, 1983).
Dear Dean Bogomolny:
This letter is written in response to
your recent comments in the November
24, 1983, Plain Dealer in which you made
subtle and derogatory remarks regarding
minorities, etc., who attend ClevelandMarshall. We deplore the fact that you
deem minorities (Blacks) as a major reason
for Cleveland-Marshall's poor bar exam
results. "We admit high quality and able
students, (BUT) also admit a significant
number of students in a risk pool which
include minorities, first generation ethnics
and those who work." Although you catalogued other groups who comprised the
"risk pool'', it is quite evident that Blacks
were spotlighted.
The total Black population at ClevelandMarshall is approximately 5% (53 out of
1050 students), with approximately 3%
taking the bar exam each year, including
Black repeaters. One need not be an
Einstein to conclude that the 3% constitutes an insufficient number as to make up
the 36% who failed the bar. Statistics
show that if all the Blacks who took the
bar had passed, it would have only raised
the total passing rate by approximately

1%. It is therefore in appropriate to use
Blacks as surrogates for the "risk pool".
We strongly suggest that a more viable
reason for Cleveland-Marshall's high bar
exam failure rate be pursued, rather than
a subjective stereotyping of minorities
and hypothesizing that if we had fewer of
'them', our results would be higher.
Concededly, the minorities have been
made scapegoats for Cleveland-Marshall's
students poor performance on the bar
exam.
What better ammunition for the Greater Cleveland area community (and the
world for that matter) to embrace the
downgrading remarks from the school's
dean who publicly declares minorities,
amongst a few others, to be below par
with the traditional white student population at Cleveland-Marshall. We will be interviewing with this same community in
the very near future for positions, and you
have in a few short paragraphs, set us
further behind in the job market arena.
Furthermore, we now have to contend
with and defend ourse Ives against antiblack editorials, letters to the editor, T.V.
commentaries, and insidious remarks
from our fellow classmates.
We respectfully request the following:
1. An open apology to all the students
continued on page 15
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WHO PASSES THE BAR?
continued from page 6
through reading and preparation, and out
of class in study group discussions."
Barnhizer warns students to try to take
at least two courses per semester that
require an essay exam. He has found some
correlation between students who have
avoided taking exams (i.e. taking "paper
courses") and students who do not pass
the bar the first time. It is a learned skill
that must be practiced with regularity or
it can be forgotten. "Unfortunately some
students have to learn how to take an
exam by flunking the bar and repeating

it."
Professor Barnhizer explained that a
number of students have not gotten over
the "immature student game ... They
think that they are winning by sliding by,
when actually they are killing themselves."
Another important dimension to the
student body of Cleveland-Marshall is that
they have many pressures on them
besides the tremendous burden of law
school. C-M is not a law school where most
of the students have gone away to study
law, to devote three years of their life
almost exclusively to the study of law. Our
students are typically living at home and
working while going to school, persevering through job and family pressures.

Such pressures and outside commitments do cause a "short-changing" of our
legal education and may account for some
of our unsuccessful attempts at the bar
exam. However, this reporter is quick to
point out that such a description also
demonstrates the tremendous task our
students have undertaken to achieve their
goal.
Professor Barnhizer also feels that our
pass rate reflects the school's "commitment to the social role of a law school." He
continues: "A lot of people deserve a shot
at the social mobility that having a law
degree and being a lawyer offers to them.
We admit people into C-M who tend to
continued on page 10
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MORE LIKE A RUT
by Mary Bienko

The nervous daily pilgrimage (sometimes 2 and 3 times) to the grade board is
over and yes, it's official, you've survived
your first semester here at ClevelandMarshall. To most people, from September to December was just another four
months: busy getting the kids off for
another year of school, Thanksgiving day
football games, frantic shopping and
preparations for the holidays. But for
myself and my fellow first year students,
it seemed like the longest and most challenging months of our lives.
· I remember walking into the building
loaded down with books and apprehension,
picking up bits and pieces of conversations.
And being amazed that the bulk of it was
legalese - it was the first day of classes
and already everyone is "talking shop",
but now I realize that law school is a very
demanding way of life. Quietly sitting in
my seat during that first week, I
wondered as I looked around, what was

everyone else thinking, do they have the
same questions and worries: can I cut it in
law school, did I prepare enough for class,
did I do it correctly, what if I get called on.
All these people were strangers to me, but
in these past few months I've grown to
think of them as friends - comrades in
arms if you will.
Before entering law school, I was told
that no matter how hard you try to
explain it and they try to understand, your
family and friends really can't appreciate
what you are going through. How true
that was. To me, law school is like being
thrown in a pool and someone yells "now sink or swim." I can't think of a better group of people (being optimistic) to
"swim" with than those in my section.
Individuals from a wide variety of backgrounds have, through this "experience"
called law school, become a cooperative
cohesive group. These people are more
than just classmates, they're your friends,
morale boosters, and also teachers. You
can walk out of class so frustrated because
you don't understand and your questions
weren't answered; but someone does
understand and by sitting down and talking you finally get the idea. And right now

your classmates are someone you gripe
with about tyrants you have for profs,
and work with on moot court problems.
But after graduation, they will be your
professional peers who will provide you
with vital business contacts and work on a
regular basis.
In September we were running to the
legal dictionary every other line to look up
a word - now those words have crept into
our vocabulary and we use them without
thinking twice. Our breaks are filled with
discussions (sometimes heated) on capital
punishment, exceptions to exceptions in
Civil Procedure, cases from yesterday,
cases for today, did the defendant commit
a battery or engage in substandard
conduct when ... , what is the value of a
healthy Fiddler, what is a fee simple, and
is the discharge of an at-will employee
against public policy, or is it a breach of
contract.
·
Now that we have one semester behind
us, everyone feels seetled in with the
routine of classes and hours in the library.
Picked up on all the shortcuts - book
briefing, canned briefs, Emanuel's. Also,
the value of study groups and working
together, because the old addage is
especially true in law school - united we
st~d. divided we fall! •
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A Primer for
Spotting Issues on
Law Exams and
Writing Your
Answer
by Professor John Delaney•

ever, is different from legal liability.
If, in contrast, the facts specify that A
stared at Band then rushed at B waving a
threatening fist in B's face, these different
facts pose a question about A's liability to
B for the intentional tort of assault. As
lawyers, we are concerned with A's intentional and unprivileged infliction of an
apprehension of a harmful touching on B
- the tort of assault. (Criminal liability is
omitted.) The issue here might be formulated as follows:
Is A liable to B for assault when
A rushes at B waiving a threatening
fist in B's face?
With a clear understanding of what a legal
issue is, you can concentrate on my
method for spotting issues.

PART ONE
The Delaney Method For Issue-Spotting
I specify below a systematic, five-step
approach for identifying issues. I list an
introductory check, set forth each of these
five steps and then explain and illustrate.
FIVE STEPS

INDTRODUCTION
Issue-spotting on law exams is like the
weather. Everyone talks about it but no
one does anything about it. While everyone agrees on the importance of the issuespotting skill, there is, nevertheless, little
systematic unravelling of the specific
steps necessary to apply the skill on
exams.
The locus of issue-spotting is the classic, multi-issue exam problem: A dense
fact pattern extending for one, two, or
more, pages at the end of which you are
asked, quite typically, to "identify and
resolve all relevant legal issues." There
may be anywhere from five to ten or more
issues in these multi-issue problems. The
time allotted may be as little as fifty or
sixty minutes.
WHAT IS A LEGAL ISSUE?
Issue-spotting presupposes that you
clearly understand what a legal issue is. A
• Professor John Delaney teaches at the
N.Y.U .L.S. He is the author of How To Do Your
Best On Law School Eums and Bow To Brief A
Cue: An lntlOductlon To li:aal Reuonlng.
••Copyrighted© 1983 by John Delaney.
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simple definition is that a legal issue is a
question posed by certain facts about a
particular legal liability or a defense to
such liability. More concretely, a legal
issue poses a question about liability
arising from a cause-of-action rooted in
tort, contract, criminal law, etc., or a
question about a defense to such a cause-of
action.
It is important to appreciate that issues
about liability arise from facts. Issues are
not abstract. Indeed, it is a legal maxim
that "out of the facts, the issue arises" and
without facts there is no issue. You must,
therefore, begin your search for issues by
scrutinizing the facts in your professor's
exam problem.
To illustrate: is there a legal issue
raised by the facts that A stared at B on
the street? The first requirement is satisfied - there are facts - but you have not
satisfied the second requirement - these
facts do not pose a question about legal
liability. The reason is simple. No cause of
action claiming liability of A in tort or
criminal law, or elsewhere, arises from the
fact that A stared at B. Stated differently,
no legal right of B (and no legal rule) is
violated by the fact that A stared at B. Distinguish legal liability from violations of
etiquette, custom, or morality. There may
be an Emily Post violation of etiquette: A
may have been rude to B. Rudeness, how-

Check for "Light-bulb" issue-spotting
1. Identifytheharm(s) in each paragraph
2. Identify who has harmed whom and
how
3. Identify which topic(s) of the subject
seems applicable to each harm and
behavior
4. Hypothesize which rule(s) seems
most applicable
5. Verify hypothesis
INTRODUCTION TO FIVE STEPS
Check For "Light-bulb" issue-spotting
Happily, when you carefully read the
exam problem, certain facts will switch on
in your mind a light-bulb type of issue
recognition. You almost immediately,
without elaborate thinking and without
applying the five steps, identify the
issue(s) raised by the facts. Why? The
reason is that you have seen and heard
comparable facts - in your cases, in classroom and study-group hypotheticals, and
in relevant sections of the hornbook. You
therefore know that these particular facts
raise a question about legal liability.
Suppose, for example, in a criminal law
exam problem, you read that A shot his
rifle into a crowded gondola transporting
skiers up the mountain and killed X, a
skier. A was doing his best to avoid hitting
the skiers. You might immediately recognize that these facts are similar to illustrative, model examples of extreme recklessness murder-e.g., -shooting into an oc-
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cupied car or house or shooting into a
crowd. You could quickly formulate the
issue on scrap paper where you are outlining your answer:
Is A liable f/extr. reek. murd. f/shoot.
into a crowded ski gondola and kill. X.?
Suppose for example, in a torts exam,
you read that A silently approaches B
from behind and punches B on the back of
his head? You might immediately recognize
the obvious, model example of the intentional tort of battery, which is the intentional and unprivileged infliction of a
harmful or offensive touching of another.
You might in seconds formulate the issue
on your scrap paper:
Is A, by strik. B in the head, liab.
to B f/battery?
If you have practiced a fact-centered approach in your studying, you might pause
in the facts of "A silently approaching B
from behind" and punching B on the "back
of his head". You might quickly recall that
while assault and battery go together like
"ham and eggs", there are exceptions and these facts illustrate an exception you
have seen before in studying assault and
battery. In seconds, you might recall that
an assault in torts is the intentional and
unprivileged infliction of an apprehension
of an imminent battery - it requires
awareness by the victim. On these facts, B
is unaware. This less obvious issue could
be spelled out:
Is A liab. to Bf/assault when he
silent. punch. B from behind?
With careful, fact-centered studying,
reviewing and outlining of your courses,
this type of almost spontaneous issuespotting followed by verification (see step
five below) may enable you to spot a fair
number of the issues raised by the fact
pattern. It is a blunder, however, to rely
on this type of issue-spotting.
Using the five-step approach, you must
also meticulously study the entire fact
pattern for the hidden issues which lurk
therein. What follows in Part One is an
explanation of this five-step process for
extricating these hidden issues. It should
be applied systematically to each paragraph in your professor's exam problem.
After first scanning and then carefully
reading the entire problem at least twice,
you begin with the first paragraph.
1. Identify exactly the harm(s) revealed
in each paragraph.

You should begin by concentrating on
the first paragraph to identify the harm(s)
revealed therein. Harm is used in its popular, everyday sense. For example, in a
criminal law exam, a killing. In a torts
exam, a personal injury from a car collision. In a contracts exam, a seller of goods
is not paid. In a property exam, someone

intruding on the land of another. Identifying the harm(s) is the first step in identifying and specifying the issue(s).
2. Identify who has harmed whom and
how.
You next scrutinize the harm(s) in a
paragraph to identify who has harmed
whom and how. These are, first, the
parties to the harm and, second, the behavior(s) which produced the harm(s). Illustrations follow. First, as to parties, in
criminal law, A shot and killed B. The
parties are A and B. In torts, A, driver, hit
and injured C in a car collision. The parties
are A and C. In contracts, S (seller) is not
paid by B (buyer). The parties are Sand B.
In property, A, against B's wishes, intrudes on B's land. The parties are A and
B.
Second, as to harm and harm-producing behavior, in criminal law, when A
shoots and kills B, the harm is B's death,
and the harm-producing behavior is A
shooting B. In torts, when A, driver, hits
and injures C, the harm is C's injury, and
the harm-producing behavior is A's poor
driving.
In identifying the harm(s), the parties
to the harm(s), and the harm-producing
behavior(s), starting with the first paragraph, you identify the legal conflict(s).
Each legal conflict has three parts: a
harm, parties to the harm, and harm-producing behavior. Each legal conflict raises
at least one legal issue. While some paragraphs contain only one legal conflict,
many paragraphs contain two or more
legal conflicts.
In identifying the legal conflicts, you
have also identified the key facts: those
facts which pose a question(s) about liability or a defense to such liability. Of equal
importance, you have also identified the
non-relevant facts: those facts which raise
no question about liability.
3. Identify which topic(s) in your professor's course seems applicable to each harm
and behavior.
For example, in a criminal law exam,
when A shoots and kills B, you hypothesize
that the criminal homocide topic of your
professor's course is relevant to this harm
and behavior. In torts, when A, driver,
hits and injures B in a car accident, you
hypothesize that the negligence topic of
your professor's course is relevant to this
harm and behavior. In contracts, when S
(seller) is not paid by B (buyer) for S's
delivery of goods, you hypothesize that
the breach of contract and damages topics
of your professor's course are relevant. In
property, when A, against B's whishes, intrudes on B's land, you hypothesize that
the trespass topic of your professor's
course is relevant.

In selecting one or more topics as
relevant to the harm(s) and behavior(s),
you are tentatively excluding as irrelevant
the other topics covered in your professor's course. For example, if you hypothesize criminal homocide in the above-cited,
criminal law example, you are implicitly
excluding the topics of larceny, arson,
rape, etc.
As you review the topics presented in
your professor's course to identify which
topic(s) seems applicable to the particular
harm and behavior, you must be sensitive
to the possibility that the legal conflict you
have identified may require the application of more than one topic. To illustrate,
if A shoots and kills B to further an ongoing narcotics venture of A, X and Z, the
conspiracy segment of your professor's
criminal law course is also relevant. If A,
driver, hits and injures B and the car's
wheel then flies off and injures D because
of a manufacturer's defect, the product
liability segment of your professor's tort
course is also relevant.
In the criminal law example, issues
about the liability of A, X and Z for
murder and conspiracy are raised. In the
latter example, an issue about the liability
of A to B for tort negligence and an issue
about the liability of the manufacturer to
Dare raised. The lesson is clear: do not assume that a single legal conflict involves
only two parties and one issue. On scrap
paper, and using abbreviations, link the
parties to the topic(c) which applies to the
harm(s) and behavior(s). For example:
A, X, Z liab. f/Mur.& Conspir?
A liab. to B f/T. Neg?
M liab. to D f/prod. liab?
4. Hypothesize which rule(s)
most applicable.

seems

Next, you must identify which rule(s),
within the topic(s) selected, seems to be
applicable to the harm(s) by the parties
and to the harm-producing behavior(s).
The universe of possibly applicable rules
is sharply narrowed by selecting one or
two topics as relevant (step three). It is
only those rules within the topic(s)
covered in your professor's classes and/or
in the assigned materials which are candidates for application. For example, in
criminal law, when A shoots and kills B,
you have identified criminal homocide as
the relevant topic. Within this topic, your
professor typically may have covered the
following theories (rules) of criminal homicide liability:
a. intent-to-kill murder
b. premeditated and deliberated
murder
c. felony murder
d. extreme recklessness murder
continued on page 12
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Awards to Black Law Students
by Jimmy Thurston

The Judge Lloyd 0. Brown Law Scholarship Fund was established to aid
worthy second and third year law students at the Cleveland-Marshall College of
Law, the Case Western Reserve University Law School and the Howard University School of Law in Washington, D.C.
The recipients for the current year at
Cleveland-Marshall College of Law are
Bernita Brooks and Kenneth Farrow, two
very appreciative second year minority
students.

The Honorable Lloyd 0. Brown established the award primarily to benefit minority law students with special fiancial
needs because he remembers what it was
like trying to hold down a job and go to
law school at the same time. Judge Brown
attended Ohio State University receiving
an undergraduate degree in Political
Science and his Juris Doctorate Degree in
1955. He was elected to the Cleveland
Municipal Court in 1967. In 1971 he was
appointed to the Supreme Court of Ohio
and served until 1973. Since 1973 Judge
Brown has served on the Cuyahoga
County Common Pleas Court.
A recent interview with Brooks and
Farrow revealed their commitment, determination and zeal to succeed in the
study of law and just how and what the
receipt of the award means to t heir
pursuit of a legal education. The following
excerpts from the interview, hopefully,
show the positive effect of this recognition
and support from the law community.
Also, affirmative action in the form of recognition and support may be a ha!'binger
to future minority recruitment for the
study of law.
Q: Miss Brooks, what was your process in

securing this scholarship?
Brooks: I filled out an application regarding
the Judge Lloyd 0. Brown Scholarship
Fund. I was called twice and interviewed
about law school and bow I was doing. ·

ID

Q: Did you feel as though your chances of

receiving it were good?
Brooks: No, not really, I didn't know how
many applicants there were, but I just
took a chance.
Q: After you won it, what were your feelings toward it?
Brooks: I was flabbergasted!
Q: Why were you flabbergasted?
Brooks: Because I thought it was nice and
it was a pat on the back. It was definitely
an uplift. It was right on time for me because it was at a low point in my studies
where I needed some type of reinforcement
that said, "you're doing okay and keep
pushing."
Q: What about you Ken?
Forrow: I have to echo the sentiments
that Miss Brooks expressed. It was definitely an uplift. It came at a time when it
was much needed. It served the same
purpose which was to inspire me to
continue. It let me know that I was doing
somet hing right and it wasn't all in vain.
Q: Could you give us an overview of what
kind of stipulations went along with the
award?
Brooks: I know for sure they contacted
and talked to different faculty members. I
know they also talked with Marlene Shettel, the financial aid administrator. They
asked a lot of questions within the application itself. You had to give a background
of the things you've done and services
you've rendered.
Farrow: I wasn't contacted by anyone
prior to receiving the award like Miss
Brooks, but now I do remember bearing
that they had contacted a couple of the
faculty members.
Q: Do you encourage other minorities to
apply for this scholarship?
Brooks and Farrow: Definitely!!!
Brooks: Ken was the one to remind me,
we waited until the last day to apply for it
and as a group the three (black) second
year day students all applied for it.
Q: And two of you won it. Do you think
that it would be beneficial to other black
law students if more such scholarships
were available?
Forrow: Mostly yes, because it motivates
you to know that there is someone else
concerned, who is_pulling for you and who
is willing to help you, if you're willing to
help yourself, and you're not in it all alone.
It really came at an opportune time. I
think a lot of blacks who probably gave up
in the struggle to continue their education
would have continued if they had received
some reinforcement like . a scholarship
somewhere along the way.
Q: Would you encourage black entrepereurs to award other similar sholarship?

For example, yourself, after you become a
practicing attorney, would you be interested in promoting such scholarships?
Brooks: By all means, I think Ken and I
will probably do it together.
Q: What would you name it?
Brooks: The Brooks-Farrow Scholarship
Fund for deserving black law students. To
let them know that their efforts are not in
vain and that hard work does pay off.

Farrow: And that there are others who
are concerned.
Q: Any other things you would like to
add?
Farrow: I would just like to thank Judge
Lloyd 0 . Brown and the Committee for selecting us as recipients of the award. I
would also like to encourage any other
st udents who are anticipating applying to
a law school or any other scholarships to
by all means do so.
Brooks: Also, to add to what Ken said,
that definitely we want the Committee to
know that they will see in the long run
that their funding to the two of us will not
be in vain. They will see that we will be
good students and we will become very
successful lawyers. •

The Bar
continued from page 7
pass the bar exam with lesser frequency
than the students who represent the
playing-safe kind of game." Professor
Barnhizer repeatedly emphasized this
commitment to society and the positive
reflection it should have on the school.
"The C-M admission policies, including
the Legal Career Opportunity Program
(LCOP) are not minority programs - they
are aimed at a wide range of people. The
people who are admitted through this
program are those whose paper background suggest that they are a higher risk
candidate,"
On a constructive note, Professor
Barnhizer noted that C-M may soon be offering a workshop on the multi-state part
of the bar exam. The purpose of the workshop will be to familiarize the students
with the technique used in the multi-state
exam. •
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Civil disobedience, although a term of
art, has become a catch-all phrase incorporating all forms of conscientious spurning of governmental decrees. It includes
violence and nonviolence, open and surreptitious actions, the raising of particular
legal defenses during a criminal trial or
not raising defenses when the intent is to
go to jail.

THE PROBLEM WITH VIOLENCE AND
CIVIL
Interestingly, it is the word "civil" that
may be perplexing. Black's law dictionary
equates civil disobedience with civil disorder and claims that, although it employs
deliberate lawbreaking to bring attention
to an undesirable law, it may involve
violence and it is suggested that one "See
also Riot." But, civil is from the Latin
Civilis - one who is a citizen of a free political community. Under a broader definition, civil disobedience is an act of a person in his or her capacity as a citizen under government.
Thoreau is usually credited with coining
the phrase, although he did not use the
term in his essay. It was Gandhi who
pacified the word when he suggested that
one defy unjust laws "civilly" - cordially,
nonviolently, quietly, and openly. But,
unlike Gandhi, Thoreau was not a pacifist:
he broadly supported John Brown's
bloody raids to free slaves. Both Gandhi
and Thoreau would agree to an open violation of the law, and that a disobedient willingly accept the punishment for his or her
transgressions. Dr. Martin Luther King
Jr., followed the Gandhian approach of
nonviolent, open disobedience with a willingness to go to jail i.e. to raise no
defenses. For both Gandhi and King going
to jail was a key element ... in that way
one registers a protest to the unjust law,
but complies with what is necessary for an
orderly society: that of obedience to the
penalty.
When we follow Gandhi and King,
elements of civil disobedience begin to sift
out; it is open, deliberate, nonviolent, respectful with an intention to suffer the
penalty for breaking an unjust law. But as
will be shown these elements are not
universal to all, who claim to be or who
are called civil disobedients. Common to
all, however, is the duty to obey a higher
moral or cosmic law rather than obey a
contrary positive law.
OPEN AND SECRET DEFIANCE OF
LAW
Open defiance of the law is not always
present, nor can it be. D.Daube in Civil
Disobedience in Antiquity, notes that the
oldest recorded act occurs in the second
book of Moses (He recognizes that it is not
pure civil disobedience) where Hebrew
midwives who were required to kill all
newborn Hebrew males immediately upon
delivery, did not. They lied to the Pharaoh
saying that the infants were born prior to

The Many Faces
of Civil
Di so bed ience,
Part Ill
by Clare I. Mc Guinness,
National Lawyers Guild
their arrival. In resisting a command to
commit genocide they were obedient to a
higher moral law - a command of God.
They felt it more advantageous to be secretive. Certainly in barbaric societies, as
Nazi Germany, it would not have been
helpful to have openly resisted. Clandestine disobedience was more appropriate.
Citizens living under such conditions
simply cannot be open, if they are caught
it is perhaps not so much fear of death that
worries them, but they will cease to be effective in promoting a perceived higher
good.
Jacques Maritian in Man and the State,
suggests, without cynicism, that when
Gandhi and King openly defied the law
eventual success was possible solely because the State granted relative freedom.
Open, nonviolent, lawlessness is only permitted in a relatively free society. It is a
way of gaining control over the State
where alternative methods of petitioning
the government for redress of grievances
are unavailable. By the disobedients'
naked strength of patient suffering, the
State will yield to their just claims.
Whether open or secret defiance of law,
the thorny problem of ends and means
must be addressed, i.e. all moral men and
women recognize that citizens cannot participate in evil means (breaking law) even
to achieve a good or just end.
A democratic society presupposes the
use of the energies of free men and women
for its continued existence. Maritian follows the Thomistic principle of the "unjust aggressor." It is wrong to kill, but
that law may be transgressed when one is
defending his or her own right to live.
Maritian refers to the Gandhian means in
this context: opposing evil through attack
and coercion as in a "just war" and opposing and enduring to achieve a just law.
Culpability is in the intention of the perpetrator. He calls it a type of political
activity to obtain social justice ... even a
democracy tends toward being a machine
- oppressive and inhuman. Since the
proper end of the State is autonomy of its
people, it will only be through the actions
of a people who are free to control their gov-

ernment that autonomy will continue to be
secure.
The barbaric State presents a different
problem. Obviously ordinary petitions are
cut-off (even pure civil disobedience).
Ends and means still exist, but at a different level. For Maritian there are three
tactics when society is a nightmare: 1. political activity becomes lying, cheating,
fraud and so forth, but these are incompatible with moral law (use of any means
to wipe-out or circumvent the oppressors);
one becomes corrupted by adaptation to a
corrupt environment; 2. surrender and
refuse to compromise moral values, but
death is certain as is effectiveness.
3. recognize that moral principles continue
to exist, but conscience becomes the
umpire, " ... not abstract principles in a
Platonic heaven or in a dictionary of points
of law." There is no code but conscience in
the dark night.

DUTY TO A HIGHER LAW
Antigone of Sophocles tragedy exemplifies the most honorable characteristics of
civil disobedience. She defied the positive
law to obey a higher law. (She buried her
traitorous brother. It was believed that
the soul of the unburied could not rest.)
"Nor did I deem that you, a mortal man,
couldst override the immutable laws of
heaven." "I knew, all knew, how could I
fail to know?" For that she was sealed in a
rock-hewned chamber, but hanged herself
to quicken death.
Socrates too was willing to die and did.
Like Antigone, Gandhi, and King, he was
open, defiant, obedient to a higher law.
" ...I will obey the gods rather than you."
He accepted the State's punishment when
he could have fled. Daube suggests that
Socrates accepted the due process of the
law while not accepting an ordinary law
that violated his conscience, because he
recognized that the orderly process of settling disputes through the court was
painfully gained and good in a free society.
LEGAL DEFENSES
Although also acting from a higher law,
nuclear protestors who are civil disobedients raise a dilemma since legal defenses are raised at trial. And, if one
construes hammering nuclear warheads
as violent, they may be violent. They differ, however, from those who disobey an
unjust law in order to raise its constitutionality as a defense and from Antigone
or Gandhi. These actors are not protesting unjust trespass or criminal mischief
law, but a national policy that is believed
to be hideous. It was suggested in a recent speech by Professor Kellman and the
profit-seeking Arms industry prevent any
meaningful citizen participation. Are citizens, therefore, effectively being denied
their first amendment right (under J effersonian principles) to participate in govcontinued on page 15
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A Primer for Spotting Issues
on Law Exams and Writing
Your Answer
continued from page 9
e. voluntary manslaughter
- "heat of passion" killing
f. involuntary manslaughter
- criminal negligence
With the facts of A shooting and killing

You verify your hypothesis by matching
the facts with the elements. Your mental
or quick, written matching using abbreviations is illustrated below:
Elements of Rule

Key Facts

a) intent-to-kill
b) manifest. in an
c) act which

shooting implies &
manifests intent

d) fact. & legal.
cause the

"but for" factual
cause + legal (no
supersed.
interven.) cause when A
shoots &

e) death of a live
person

kills B

B, you could exclude felony murder (no

underlying felony) ; extreme recklessnes
murder (no extreme risk creation exists);
voluntary manslaughter (no "heat of passion"); involuntary manslaughter (no criminal negligence). You could quickly eliminate all but the first two possibilities, a
and b. With only modest additional
scrutiny, you could promptly exclude the
premeditated and deliberated murder because there are no facts presented upon
which to base premeditation and deliberation. You are left with an hypothesis of
intent-to-kill murder.
As you eliminate, you are thinking not
in broad concepts but concretely. For
example, in assessing the option of
extreme recklessness murder by the test
of "extreme risk creation" - you concentrate on the specific model illustrations of
"extreme risk creation" - e.g., shooting
into a crowd or an occupied house or car,
or dropping boulders from a roof on a
crowded street. Using these vivid, model
illustrations, you can quickly conclude
that A shooting B is not in legal terms an
example of "extreme risk creation" which
would trigger a possible application of the
rule of extreme recklessness murder.
You are applying legal reasoning- analyzing by comparison. You search for similarities and differences between the
harm(s) and harm-producing behavior(s)
contained in each identified legal conflict
and similar harm(s) and behavior(s) contained in the cases, hypotheticals and
hornbook sections you have studied. This
search for similarities and differences is
comparable to what you do in class in
reconciling and distinguishing cases.
5. Verify hypothesis
Your last step is verification of your
hypothesis that a particular rule or rules
apply. To illustrate, you verify your
intent-to-kill murder hypothesis by first
matching the key facts in this legal conflict with the elements of this rule, which
are:
a) intent-to-kill
b) manifested in an
c) act which
d) factually and legally causes the
e) death of a live person.
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You have verified your hypothesis: the
key facts spelling out the legal conflict
prove the elements of the rule of intent-tokill murder. This rule, also a cause-of-action, applies to these key facts. Your verification of your hypothesis is akin to
what a lawyer does in court when he or
she establishes a prim& facie case by proving the elements of the cause-of-action.
Finally, you must ask yourself: are
there facts in the particular legal conflict
which raise a question about the application
of a relevant defense. Again, the possibilities do not include all the defenses you
have studied. Rather, they are limited to
those defenses applicable to a killing and
also covered in your professor's classes
and/or in the assigned materials. Typically, these might be:
self-defense
defense-of-another
defense-of-home
prevention of a felony
apprehension of a fleeing felony
A moment's reflection should enable you
to reject all these defenses because there
are no facts presented which raise a
question about the application of any of
these defenses. As noted, issues arise only
out of facts. Avoid a beginner's blunder of
raising issues when there is no factual
basis for doing so, issues about which your
professor is not inquiring. what some professors call "red herrings".
The verification of your hypothesis is
complete. You might formulate the issue
as follows.
Is A liable for intent-to-kill murder
when A shoots and kills B?
Note that this formulation of the issue is
succinct, incorporates key facts, and
refers to the applicable rule. Remember:
An issue is both factual and a pointing to
the applicable rule.

PART TWO

The Delaney Method For Organizing
And Writing Your Answer
All your professors expect that you will
display skill in issue-spotting. All your
professors also expect that you will
resolve the issues you have raised. You
resolve the issue with a lawyerly answer:
organized, direct, clear, succinct. While
there are a number of acceptable ways to
organize your answer, I recommend CIRIP
for first year law students. If your professor suggests another method, be sure to
use that method and not CIRIP.
CIRIP
C
- Conclusion
Is
- Issue
R
- Rule
IN
- Interweaving
P
Policy
It is lawyerly to begin your answer with
your legal conclusion stated in one declarative sentence. It is a counterpart to
writing a brief on appeal where it is good
lawyerly form to begin each point with a
one-sentence statement of your legal
conclusion. You immediately follow with a
one-sentence formulation of the issue. You
then demonstrate that you know the rule
or principle which applies by specifying
the elements of the rule or principle,
usually in one sentence. The next step is
where many students fail: interweaving.
You interweave the key facts with the
elements of the applicable rule or principle. Lastly, you ask yourself: Is there
any policy interest or objective which
should be specified. Often, the answer is
no, but occasionally, depending on your
professor, the course and the key facts,
the answer is yes.
An example of CIRIP applied:
C
Is
R
In

P

A is liable for intent-to-kill murder.
The issue is whether A is liable for
intent-to-kill murder for A's shooting
and killing of B. Intent-to-kill murder has five elements: a) intent to
kill, b) manifested in an, c) act which,
d)factually and legally causes, e) the
death of a live person. When A
shoots B, A's intent to kill is inferrable. The shooting also manifests
A's intent in an act which factually
("but for") and legally causes the
death of B.
(No need to mention policy objective
served here).

The CIRIP form of organizing your answer is a simple method to resolve, in quick
lawyerly fashion, the issue you have formulated. CIRIP is valuable because its use
should bar that disorganized, unlawyerly
answer which must be avoided. CIRIP is
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also adaptable to many legal conflicts
which require you to argue two or more
theories of liability and to legal conflicts to
which there is no definite answer and
where your lawyerly argument is the answer your professor will reward.
Another illustration of the verifying, organizing and writing process is provided
by the following example from the first
paragraph of a multi-issue exam problem
in torts. Key facts are underlined;
relevant facts are bracketed, a technique
you should apply on exams.
The Facts
Last weekend, Buck Hee, a hardworking first year student at the Get Rich
Quick Law School spent most of his time
reading torts. By Sunday afternoon,
however, Buck Hee was so thoroughly
frustrated with what he described as
"nonsensical details of legal sophistry"
that (in an exceptional moment of rage
and anguish,) he threw the hardcover
torts book of seven hundred pages at the
wall of his apartment, screaming "I can't
handle it." The book Dew out of a nearby
window of his apartment which is situated
on the seventh Door (of a Landmark
Greenwich Village building) on a muchwalked street. The book struck Sara Lee,
a senior citizen, who happened to be walking below on the sidewalk. Sara Lee
instantly fell and fractured her knee joint
(under the weight of her body.) Hearing
the commotion on the sidewalk, Buck Hee
ran downstairs and said to the Lady, ("I
am extremely sorry,) I had no intention to
hurt you."

Elements of Rule
A) existence of
a legal duty

Key Facts
Buck owes a duty
to pedest.

B) reas. person
standard of care

Buck owes reason,
pers. stadn. of
care to Lee.

C) breach of stan·
dard

In throw. book at
wall near open
window, he
breach. reas.
pers. stand.

D) cause:

"But for" Buck's
act, Lee would
not have fallen
and been injured.

- factual

- legal

E) actual harm

A) existence of a legal duty
Bl standard of care of a reasonable
person
C) breach of standard
D) causation
- factual
-legal
E) actual harm
You then match, mentally or in quick
outlining, the key facts with these ruleelements. For example:

Lee fract. knee.

You have verified your hypothesis. The
answer might be written out, utilizing in
part the outline above, as follows :
Writing the Answer
C
Is

Example of Verification (Step Five)
By applying the int roductory check or
steps two through four as specified above,
you hypothesize that the issue raised is
one of basic tort negligence. You verify
your hypothesis that the key facts comprising this legal conflict raise an issue
about tort negligence by first explicating
the basic elements necessary to establish
the rule of tort negligence, which is also a
cause of action. The basic rule has five
constituent elements:

Lee: foresee. vict. ;
w/i scope of
Buck's risk-creat.

R

In

Buck Hee is liable in tort negligence. The issue is whether Hee is
liable to Lee in tort negligence for
throwing his book at his apartment
wall when the book goes out a nearby
window and injures Lee, a pedestrian
on the much-walked street below? A
cause-of-action in negligent tort requires that the defendant breach a
legal duty owed to the plaintiff with
the breach causing, both factually
("but for") and legally (proximate),
actual loss or damage to the plaintiff.
When Buck Hee threw the hardcover,
700-page book at his apartment wall
near his open window, he is engaged
in behavior which creates an unreasonable risk of harm to pedestrians on
this "much-walked street". He owes
such pedestrians a duty to act reasonably so as not to endanger them. A
reasonable person of ordinary prudence in Buck Hee's position would not
have so acted (objective standard of
conduct). Buck Hee therefore breached his duty to Sara Lee who is within
the class of protected pedestrians.
Hee's breach of duty then caused
Sara Lee to fall and injure her knee.
Causation has two elements. First,
actual cause is plainly established:
"but for" Hee's breach of duty, Lee
would not have been struck and fallen. Second, legal (or proximate)

cause is also plainly established. The
existence of pedestrians on this
"much-walked" street was reasonably
foreseeable and the injury to Lee was
clearly within the scope of the risk
created by Hee's careless throwing
of his book near his open window. Lee
was within the zone of danger created
by Hee's carelessness. Lee suffered
actual damage - a fractured knee
joint. The tort of negligence is
p• complete. Hee's apology to Lee and
his denial of "intention to hurt" Lee
does not eliminate his liability. Intent
is not an element of negligence. (No
need to mention policy here.)
•Secondary Issue P
Two caveats here. First, on an exam,
you must be quick in outlining your answer on scrap paper. Time is scarce.
Second, the torts answer specified above
is somewhat more model-like and detailed
than time may permit in answering the
frequent, multi-issue problem with six or
seven issues and sixty or so minutes allotted. You can do well on exams without
writing model-like answers.
CONCLUSION
1. This primer for spotting issues and
writing your answer is only a beginning.
These suggestions have implications,
which cannot be spelled out here, for studying, reviewing, outlining of courses,
compiling a checklist, and answering of
exam problems. I address many of these
matters in my book, How To Do Your Best
On Law School Exams; and my new book,
How To Brief A Case: An Introduction To
Legal Reasoning, is also relevant.

2. Spotting and formulating issues is a
culminating skill. It presupposes :
- skill in extricating key facts
- skill in selecting relevant topics
of law
- knowledge of relevant rules, principles and polices
It must be accompanied by:
- skill in rule application, generally
by interweaving
- skill in lawyerly writing
- skill in use of policy.
3. Skill in issue-spotting, including the
presupposed skills specified above, is also
of critical importance in law practice. A
key difference, however, is that on law
exams, the key facts are presented to you
in your professor's exam problem and the
facts are postulated as true,, whereas in
practice you must uncover the key facts
from clients, witnesses, documents, etc.
& and you must also verify the truthfulness of the key facts.
continued on page 14
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Occasionally over the past year and a
half, I have noticed bulletins referring to
the Judicial Externship Program, and
have wondered what an externship was all
about. Finally, this past month, my curiosity got the best of me, and I made an appointment with Dean Lifter to get the details of the program. Dean Lifter coordinates the externship program among the
thirteen participating judges in Cleveland.
The program involves placing a student
with a judge for the semester to act as an
additional Jaw clerk for the judge. The
student does research and writing, among
other things. The student receives ten
semester hours for his or her work (less in
the summer), and the course is graded
pass/fail.
Dean Lifter explained that the externship program is very beneficial to students. For one thing, it is a "real eye-opening experience to see how the courts
really do function." The program also offers an intensive research and writing experience that is different from what the
student gets in the classroom because of
the range of problems the student is
confronted with. "The externs learn that
they can research a subject that they don't
have a background in, and they learn that
this is something that will be expected of
them in practicing law. It's an important
lesson to learn before you're out in the
real world quaking in your boots," said
Dean Lifter.
In a couple of cases, the externship has
resulted in a permanent job for the extern
with another judge. Also, judges may
agree to act as a reference for the student.
Even without the reference, the externship is a plus at interview time. Dean Lifter explained that "interviewers are interested in the externship program in
terms of the experience the student has
gained from it. In some cases, this has
been a deciding factor in favor of the stu·
dent."

A Primer for Spotting
Issues on Law Exams
continued from page 13
4. Developing these skills is a matter of
constant study and practice throughout
the term, for a skill is a capacity for performance and not simply an abstract
understanding. It is a blunder to attempt
to apply these five steps on a law exam unless these steps previously have been
practiced and internalized.
5. You must gradually develop the
capacity to apply these skills quickly. All
law exams have time pressures. Answer-
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A Judicial
Externship?
It May Open
Your Eyes!
by Rebecca Aldrich
In order to be eligible for the program,
the law student must have completed at
least 35 semester hours, including completion of all core courses. However, the
student may be concurrently enrolled in
the second semester of Constitutional
Law. In other words, a full-time day student would be eligible after the first
semester of his or her second year. If a
student is interested in the program, the
following materials must be submitted to
Dean Lifter: a resume, writing sample, a
brief statement of the student's interest in
the program, and a written release of his
or her academic records. Dean Lifter then
matches the student to the judge according to the judges case work and the student's course work and interests. The
judge then reviews the student's resume
and writing sample, and may wish to interview the student.
After getting the factual side of the
story, I talked to some of the participants
in the externship program. Laura Fallon is
one of the twelve participating externs
this semester. Although she has only been
working for two weeks, she has already
completed a summary judgement order

and has been able to sit in on some judicial proceedings such as a first appearance
and an arraignment. She has worked an
average of 26 to 27 hours a week and has
found the experience, so far, to be "interesting, but a little scary to be preparing orders for the Federal District Court."
I wasn't surprised to find that the majority of students who have completed the
program found it to be beneficial to them.
In fact, Susan Batal felt that the experience
was invaluable to her because, among
other things, it finally taught her how to
do legal research. Ms. Batal was placed
with a Magistrate in the Federal District
Court this past summer. She was not under a lot of pressure and was able to learn
much information from the clerks she
worked with. She felt that some of the
other externs weren't as lucky as she was,
because they were put under a lot of pressure, and were required to work long
hours.
A minority of the externs were not
pleased with their experiences. For instance, one extern, who did not want to be
identified felt that the atmosphere was
ruthless, and that some of the individuals
this extern worked with tried to undermine the extern's efforts in order to safeguard their own positions in the court.
It seems clear that the Judicial Externship program has the potential to be a
valuable experience for Cleveland-Marshall students. However, it would be a
good idea to talk to past externs and
evaluate their experiences under different
judges. By making comparisons, prospective externs may increase their chances of
getting into an atmosphere that will be
conducive to productivity and learning.

(*The Deadline for applying for an externship position for summer semester
1984 is February 24, 1984.) •

ing the typical multi-issue problem is like
being in a pressure cooker.

ragraphs, rather than proceeding paragraph by paragraph.

6. This primer is applicable, in addition
to the multiissue problem, to another
typical type of exam problem and raises
fewer issues with the expectation that
your answer will be more fully developed
than your typical answer to the multi-issue problem. Where an exam problem
presents one to four harms, it may be possible to consider together all the harms,
parties and harm-producing behaviors in
the entire problem, rather then proceeding paragraph by paragraph. Sometimes,
too, it is possible in an exam problem to
consider together all the harms, parties
and behaviors in two or three simple pa-

7. This primer is also adaptable, with
modifications, to bar exams. Two quick
modifications A) unlike law exams, one
problem on a bar exam may raise issues
from two, three or more subjects of law;
and B) bar examiners expect you to apply
the rule of the particular jurisdiction, not
the majority and minority rule.
8. This primer for spotting issues and
organizing and writing your answer does
not apply to pure policy problems and
without modifications, is of more limited
guidance to civil and criminal procedural
problems and with multiple-choice or fillin-the-short-answer exams. •
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RES PENDENS
Cardozo Brothers Flying High
The locker room was almost empty
when Dave "Digger" Neel, coach of the
fabolous Flying Cardozo Brothers, emerged from his office. The Cardozos, odds-on
favorite to win the University intramural
basketball championship, had just sacked
another foe. I could see what the Digger
had on his mind.
"We've improved with each game,"
Digger said, "but we still haven't hit our
peak. I told the boys to take'em one game
at a time."
Sage words that coaches are known to
utter from time to time. But aren't the
Cardozos looking ahead to the regular
season finale on February 26th against
their rivals from the CleveMar Conference, the No Liability boys?
"All I can say is we11 be ready for that
match. This ye.a r will be different, that 111
guarantee you."
Indeed it must if the Cardozos are to
claim victory this year. Without the
services of their starting center, who was
sidelined by a freak baking accident, the

The Many Faces of
Civil Disobedience
continued from page 11

ernment through petition for redress of
grievances? Is it as Maritian suggests, a
true denial of the political process with the
vote also meaningless?
Although legal defenses are raised,
there are no known cases where the defendants have been acquitted on their
legal basis. Thus defendants risk years in
jail in order to raise the conscience of a
nation. Several defenses include that the
defendant is lacking criminal intent. Expert testimony can be offered of a political, moral, or religious nature regarding
that actor's state of mind. Justification
includes self-defense and necessity or
choice of evils, i.e. one commits a lesser
crime (trespass) in order to prevent a
greater crime (a ghastly end to humanity).
Some statutes and the Model Penal Code
have deleted the requirement of imminence and there can be a subjective
element in the choice of evils; one may be
entitled to acquital if he or she reasonably
believes - right or wrong - that the
action was necessary. Experts are allowed
for the jury to consider the reasonableness
of the actor's beliet Justification also
acknowledges "laws of war" defenses, e.g.

Cardozos last year fell to No Liability by a
slim two-point margin. But as Digger
Dave asserts, this year ill different. The

Cardozos picked up a number of key free
agents. They also signed their number one
draft pick, Te.rrible Tony Kellon. The Terrible One, a 6-4 forward out of the University of Dayton, has added a new dimension
to the Cardozo game. In combination with
Mike Telep, Mark Wassell, Jim Garanich
and Tom Kraus, the Cardozos are simply
awesome beneath the boards.
And then there's Mark Termini. Termini, the all-time leading scorer at Case
Western, averaged 57.4 points per game
last year. With Bruce Baskin, Peter Berson and the Digger himself rounding out
the backcourt, it appears the Flying Cardozo Brothers are invincible.
"No basketball team is invincible," Digger replied. "But we're probably the
closest to being there."
This corner's prediction: Cardozos by
ten. •

performances in the prestigious National
Moot Court Competit ion held last November in Cleveland. The two teams combined
for an ~ record, making C-M the only
school with two undefeated teams after
the four preliminary rounds.
The team of Michael Czack, Thomas Silk
and Kenneth Zirm defeated teams from
the University of Akron, Ohio Northern
University, Wayne State University and
the University of Cincinnati. The team of
Harvey Kugelman, Timothy Sweeney and
Thomas Wagner defeated teams from
Cooley College of Law, the University of
Toledo, the University of Dayton and Ohio
State University. Both teams were narrowly defeated in the playoff rounds.
Kenneth Zirm was named the runner-up
Outstanding Advocate in the Competition,
out of more than sixty students competing.

Two Moot Court teams representing
Cleveland-Marshall turned in sparkling

The Moot Court Board of Governors
presently has three teams participating in
competitions to be held in Dayton (Administrative Law), North Carolina (Constitutional Law), and New York City (Labor Law). •

Hague Conventions and the Nuremberg
doctrine. Ramsey Clark in his appeal brief,
Brief for Appellant at 82, Commonwealth
of Pennsylvania v. Rev. Daniel Berrigan,
No. 1959 (Phila. filed July 28, 1981), offered the following, where under laws of

war certain weapons are prohibited, "The
literally unimaginable consequences of
hydrogen bomb explosion at the least
'authorizes'; and perhaps 'requires' individuals to take reasonable action to
prevent their unlawful manufacture." •

An Open Letter
to the Dean

We are Black individuals who come
from various social, economic, and cultural
backgrounds. We are not a group of inferiors who are looking for a handout or
the easy way out. We have worked hard to
get where we are today, by virtue of our
knowledge, skills, intuition, and instinct
of survival We know what we want,
where we are going, and that we are going
to get there. We refuse to be complacent
with a back-seat status at ClevelandMarshall in particular, and the world atlarge. We, therefore, decry such arbitrary
and capricious remarks from a person like
the Dean of the College of Law.
We are requesting a public clarification
or retraction concerning statements made
in the November 24, 1983, Plain Dealer.
Respectfully submitted,
BLACK AMERICAN
LAW STUDENTS ASSOC., INC.
James Barnes, President
RafU8 Sims, Vice-President
Bernita Brook, Secretary
Olivia Bethley, Treasurer •

MOOT COURT

continued from page 6
you so blatantly stereotyped.
2. A more objective analysis of the
problem - high failure rate of the bar
exam.
3. A breakdown of your statistical data
of:
A. The "risk pool" of the 36% who failed
the exam, and those who passed.
B. The "risk pool" of the 30 ClevelandMarshall repeaters.
c. The other eight law schools' "risk
pool" and their bar results.
D. Comparison between the number of
students who remain in the area of Cleveland-Marshall v. the other eight law
schools.
4. Statistics of the number of Black
judges, etc., etc., who are Cleveland-Marshall's graduates and who comprised the
"risk pool."
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Award Recipients Held Hostage
"Someone didn't want them to get their awards"

ACADEMIC HONORS CONVOCATION
1982--83 ADACEMIC YEAR
January 20, 1984
The honors convocation was an awards
ceremony, like any other awards ceremony, with parents, relatives and award
recipients in attendance ... wait, where
were the award recipients?
The proceedings were suspended after
the first ten minutes, because sixteen
honorees were being held hostage by a
faulty lock on the Law Review office door.
Five minutes, fifteen minutes, twenty
minutes went by and, still, there was no
freedom for the "Law Review Sixteen."
When and how would the students
escape? Everybody in attendance kept
asking themselves this question over and
over again. The students' destiny rested
in the hands of two capable CSU Physical
Plant workers. Time was rushing by ...
thirty minutes ... forty minute~and finally
the decision was made to forsake the door
and save the students. Yes, the door was
ripped apart and the sixteen students
were free at last!
When awards ceremony recommenced,
fifty-five students were recognized for
outst anding academic achievement during
the honors convocation; earlier in the
year, one-hundred and four awards were
presented for outstanding academic
achievement.
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